
Concerning the Private Right of Action in The Right to Rest Act 

Summary

The Colorado Right to Rest Act is a civil rights bill that protects homeless people from local laws that 
punish them for engaging in specified life-sustaining activities in public. Like many state laws, the Act 
is enforced through a private right of action that allows individuals to bring a lawsuit seeking modest 
damages if their rights are violated. A private right of action is a common and key provision in civil 
rights laws, especially in the absence of other effective enforcement mechanisms. In addition, a 
provision in the Act allows the prevailing party to receive attorney’s fees and costs. This provision is 
critical both to ensure that homeless people have access to justice and to discourage frivolous lawsuits. 

The question for legislators in Colorado: If these key provisions are removed, how will the Act be 
enforced against those who violate homeless people’s civil rights, and how will homeless people 
have access to lawyers and the courts to protect their rights?

***
WHY A PRIVATE RIGHT OF ACTION PROVISION IS IMPORTANT

 A private right of action serves important social goals generally:
o A private right of action deters noncompliance and increases the chance that laws will be enforced

against those who violate them.1
o It allows individuals to receive compensation or relief for the injuries they suffer when laws are

violated.2
o It puts enforcement in the hands of victims and not a state agency that might defer, delay or deny

enforcement of important laws.

 A private right of action is particularly important in civil rights legislation:
o Historically subordinated and marginalized people—including homeless people—are more likely to

be subject to discrimination.
o For example, homeless people, like others whose civil rights have been violated, may not be

protected in the political process or through executive branch enforcement.3
o A private right of action allows homeless people to assert their own civil rights.  4   

--------- 
1 See Paul A. Diller, The City and the Private Right of Action, 64 STAN. L. REV. 1109, 1140 (2012).
2 Id. at 1144-45.
3 See, e.g., Newman v. Piggie Park Enterprises, Inc., 390 U.S. 400, 402 (1968) (“When the Civil Rights Act of 



1964 was passed, it was evident that enforcement would prove difficult, and that the Nation would have to rely 
in part upon private litigation as a means of securing broad compliance with the law.”)
4 See, e.g., George Rutherglen, Private Rights and Private Actions: The Legacy of Civil Rights in the 
Enforcement of Title VII, 95 Bos. L. Rev. 733, 740 (2015) (“Once identified as a civil right—a right inherent in 
citizenship—the right…must remain under the control of individual citizens themselves.”) 
---------

WHY A FEE-SHIFTING (ATTORNEY’S FEES) PROVISION IS IMPORTANT

   Providing for attorney’s fees serves important social goals generally:
o A private right of action alone may not ensure that those who are harmed can get a lawyer and seek

justice.
o An attorney’s fees provision makes courts and justice more accessible to people without the means to

hire a lawyer.
o It incentivizes lawyers to take meritorious but low-damage cases, and disincentivizes them from

filing frivolous lawsuits, since the losing party pays fees and costs.5

  Providing for attorney’s fees is particularly important for homeless people in Colorado:
o The Right to Rest Act caps damages at $1,000 per violation, which is not enough to cover the cost of

an attorney.
o Without the attorney’s fees provision, homeless people will not be able to afford to pursue their rights

in court.6
o Colorado has an access to justice gap: only 47 legal aid lawyers serve an eligible low-income client

population of 880,000, averaging 18,723 people per lawyer.7 

***
--------
5 Note that homeless people may not be able to pay these fees and costs should they lose their case, but the 
attorney will not get paid at all if she loses.

6 For example, 42 U.S.C. § 1988 allows courts to award reasonable attorney’s fees in federal civil rights cases 
(42 U.S.C. § 1983). This Act “was a watershed development in the realm of individual rights.” Mark R. Brown, 
A Primer on the Law of Attorney’s Fees Under § 1988, 37 THE URBAN LAWYER 663, 689 (2005), available 
at http://users.law.capital.edu/mbrown/publications/tul374_04.663_690.pdf. 

7 Legal Aid Foundation of Colorado, http://www.legalaidfoundation.org/making-a-difference/justice-gap/ (last 
visited Sept. 4, 2015). This is almost triple the national average of 6,861 people per legal aid attorney. Id.


